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: Pauhna Escobar T1t1e III of the ADA states that
' M certain busmesses of ¢ publlc ac-
commodation,”:such as banks, may not disctimi-

individuals with equal access to goods and ser-,
vices. The Department of Justice, charged with the
enforcement of the ADA. expanded the traditional
definition of “place of public accommodation” to
include ‘websites and rn'obile applications ‘

However the DOJ falled to enact any formal regu—v ;
lations on the enforcement of Title IIT for websites.

Lack of guidance created a circuit split among the
courts on (1) whether a business’ website must~
be connected to a physical location for the ADA
to apply and (2) if the ADA does apply, what the
‘accessibility standard is. In deciding whether a

website falls under the ADA, the 1st, 2nd and 7th

Circuits have all held that a website does not need
to be connected to a physical location to be cov-
ered if the business offers any goods or services
to the public. On the other hand, the 3rd, 6th; 9th

and 11th Circuits have developed a nexus standard,

finding that a place of public accommodation is-

limited to a physical structure. As such, a public

website offering goods and services must have a
“nexus” to a physical location to fall under the
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. some sort of physical structure, a ‘bank’s website

“ . is likely to face liability, regardless of the standard
.. adopted by the court. So, what can banks do to ‘
" ensure  their! Web51te 1s acce551ble to those with dis-

f As of date, the DOJ has not provrded any specific -
guldelmes to help businesses determine when a

website i is accessible. Courts must decide what -

.websne access1b1hty standards to apply Fortunate-

ther ‘seems to be a consensus as. many courts
have fayored applrcatlon of the Web Content
, ess1b111ty Guidelines (“WCAG”) 2.0, specrﬁ—

vcallj.l level AA. WCAG 2.0 is the most widely
& accepted standard throughout the nation and has

been adopted by se l;»federal agencies. Several

. . courts have ordered: compliance with the WCAG
' § 2.0 as part of equ1table relief, and at least one
. defendant has been successful in dlsmrssmg the

claim by showing its website followed the level
AA andards Finally, the DOV itself has required *
businesses under the ADA to comply with WCAG

'2.0 level AA standards in consent decrees and

“settlement agreements. In sum, the best defense for

banks hoping to survive “surf- by” suits is to adhere
to WCAG 2.0 level AA standards

‘Absent guldance from the DOJ, the number of
‘website accessibility claims against banks and

other businesses will continue to grow. In 2018
alone; the number of Title 11T website accessibility
claims nearly trlpled from 814 lawsuits in 2017 to

: '2,258. Although compliance with WCAG does not
* - provide an absolute shield, it will reduce the risk of

litigation and make it more difficult for plaintiffs’
attorneys to successfully argue that the website is
inaccessible.

Banks should task the IT team or a qualified out-
side vendor with revising the website to comply
with WCAG 2.0 level AA standards and draft and
post a website accessibility statement that de-
scribes the bank’s commitment to accessibility, the

- » standard applied (e.g. WCAG 2.0 AA) and contact
ADA Because most banks tend to operate from

,inforrnation for site accessibility issues. Posting a



' 'statement makes the bank a less attractive target
for plaintiffs’ attorneys, but only if it is accurate. If -

 the website does not meet the WCAG standards,
_ the statement could constltute a deceptlve trade :
o practlce s

If you receive a demand letter, contact legal
" counsel 1mmed1ately Some pla1nt1ﬁ‘s castavery
- broad net on these claims hoping to achieve qulck
settlements but rarely file lawsults ‘Others do file
claims and pose more of an 1mmed1ate threat. Most
of these cases do settle but delays in response can

result in additional expenses on the plaintiff’s 51de ‘

 driving up the cost of settlement. Make website
ADA comphance a pnonty now because t takes -

- time, and follow-on claims sometimes pop up after
a business has settled but before. they are able to .
correct the deficiencies. F mally, if you use an out-
-side vendor to develop your website, try to negoti-

atea representatlon and warranty that the webs1te

: comphes with WCAG 2 0 AA.m

Editor’s Note: T} hzs artzcle was submztted by MBA
_associate member Stinson LLP Workzng closely
with community, regional and large national banks
throughout the U.S., Stinson attorneys have vast
- experience handling mergers and acquisitions,
regulatory and operations matters, new product
development, commercial lending deals, prepaid
cards and payment systems, creditors’rights, bank-
ruptcy issues and commercial and class action
litigation. We : stay informed on federal and state
regulatzons to aid clients'in effective compliance
measures. Our attorneys provide sophisticated
counsel on M&A transactions and the tax, ERISA,
regulatory, real estate and antitrust issues in-
volved. For more information, visit stinson.com.

Strategzcally posztzoned at the intersection of

technology, finance and law, Steve Cosentino nego-
tiates technology transactions in the software, mo-

 bile, health care and fintech industries. His prima-

ry focus is on technology-related transactions and

- compliance, with an emphasis on Software licens-
. ‘ing.and services, bankmg technology, data center

services, outsourcing, data privacy, e-commerce,
advertising, cloud computzng and cybersecurtty

 Cosentino also is a Certzﬁed Informatzon Privacy
- Professzonal advzszng clients on the privacy and '
- data security zmplzcattons of various technolog*tes.

Fluent i in both Englzsh and Spanzsh Paulzna :
g Escobar has gained valuable experzence work-

ing one-on one with clzents on various litigation

 issues in diverse legal settings. She has experience
© representing clzents in matters of employment law

involving discrimination, disability, breach of con-
‘tract and unemployment benefits. Escobar also is
_working to focus her practice in claims under the
Americans with Dzsabzlzty Act of 1 990 and the Fair

Labor Standards Act



